Background: Elder abuse is a serious social problem that is a growing concern. In Malaysia, there is no specific legislation dealing with the issue of elder abuse but, abuse of the elderly is recognized as a form of domestic violence. The legislation dealing with matters pertaining to domestic violence are Domestic Violence Act 1994 (Act 521) (DVA) and Penal Code. These statutes are applicable to both Muslims and non-Muslims. Despite the growing literature on the issue of elder abuse in Malaysia and the legal protections offered by the DVA to the elderly victims, little has been written on the protections of the elderly abused victims among Muslims as provided under the under Islamic family law. Objective: This paper aims to explore the remedies available to the abused elderly provided under the Islamic Family Law (Federal Territories) Act 1984. Results: Syariah courts in Malaysia has jurisdiction to hear cases pertaining to family conflicts. The elderly Muslim wife who becomes a victim of domestic abuse can apply for orders in court for dissolution of marriage due cruelty or neglect of maintenance by husband. Besides, the neglected elderly parents have a right to claim maintenance , E-ISSN: 2 22 2 -6990 © 2019 HRMARS 441 from their children. Conclusion: The Islamic Family Law (Federal Territories) Act 1984 gives rights to the victims of domestic abuse to seek remedies for dissolution of marriage (in the case of a husband and wife) and to seek an order for maintenance in the case of parents.
Introduction
In Malaysia, the elderly are those who have reached the age of 60 years, following the ruling on the resolution of the United Nations (UN) in World Assembly on Ageing in Vienna in 1982 (Selvaratnam, et al., 2009) . It is undeniable fact that the elderly belong to a group of citizens who are at risk of and vulnerable to violence and crime. Due to their old age and vulnerability compared with younger people, they often being victimized by criminals or unscrupulous individuals. Several challenges faced by the elderly these days are discrimination, poverty, crime and abuse. In Malaysia, abuse of the elderly is classified as a form of domestic violence. Generally domestic violence are all types of violence committed against any member of the family including spouse, children, the elderly or any member of the family. Previously, domestic violence is frequently associated with abuse of wife and children. However, the elderly nowadays were not spared from becoming victims of domestic violence.
Methodology
This concept paper aims to explore the remedies available to the elderly as provided in the Islamic Family Law (Federal Territories) Act 1984 (Act 303). The provisions in the Enactment will be analyzed to highlight the rights given to the elderly abused victim to seek the remedies available in the Act.
Definition of Elder Abuse
So far, there has yet to be any specific definition of elderly abuse which is accepted globally (Fallon, 2006) . Abuse of the elderly is indeed a very complex issue because it can be studied from various perspectives, according to different disciplines or fields of specialization of the study (Department of Justice, 2009 ). In addition to the diversified disciplines, the issue is often examined from the local community's perspective. Thus, it resorts to different results based on the perspective of the researcher. Harsh treatment or verbal abuse against the elderly may be considered as an act of abuse in a society, but it may possibly be regarded as a normal treatment in a different community. In view of different disciplines and insights as well as culture of a society, it is difficult to come out with one definition of elder abuse which can be accepted worldwide. According to The Social Services Inspectorate of the UK Department of Health (UK Social Services Inspectorate, 1993), abuse may be described as "physical, sexual, psychological or financial. It may be intentional or unintentional or the result of neglect. It causes harm to the older person,either temporarily or over a period of time". In a report by SAVE Project by Lewisham Social Services (1995), it was stated that "abuse is the physical, psychological or financial mistreatment of an older person by an individual, who has a relationship with them. The abuse is a violation of a person s human and civil rights causing distress. The violation can manifest itself once orrepeatedly".
Although there are various definitions given, most researchers are more inclined to use the definition given by Action on Elder Abuse in the United Kingdom which has also been adopted by the International Network for the Prevention of Elder Abuse in the United States, ie "Elder abuse is a single or repeated act , or lack of appropriate action, occurring within any relationship where there is an expectation of trust which may cause harm or distress to an older person" (Krug et al., 2002) . In contrast to the two previous definitions that include the types of abuse and the effects of the actions to the elderly as an element in the definition of abuse, the definition used by the Action on Elder Abuse tends to define elder abuse as a breach of one's trust against a victim. When there is a trust relationship between a person and an elderly, breach of the latter's trust will result into a condition called abuse. The trustee is usually composed of children or any person who is responsible in taking care of the elderly.
Types of Elder Abuse
Elder abuse may occur within domestic settings and in institutions. For domestic abuse, perpetrators of abuse are usually comprised of family members such as children, siblings, in-laws and other caregivers who have family relationship with the victim. The elderly living in institutions or care centers can also become victims of abuse either by their children, staff as well as fellow inmates at the institution. The American Psychological Association (2012) divides the abuse of the elderly into five types; physical abuse, psychological or emotional abuse, financial or material abuse, sexual abuse and neglect, while the National Center on Elder Abuse (1998) had included abandonment and self neglect as another types of elder abuse. Physical abuse refers to the suffering from pain, injury or physical coercion on the elderly. The elderly, who are being kicked, slapped, pushed roughly or being subject of other forms of physical severity are victims of physical abuse. The elderly are victims of psychological/ emotional abuse when the perpetrator does any acts which leads to mental, emotional suffering or which causes fear in them. Psychological/ emotional abuse can be committed verbally or through non-verbal acts. Some examples of psychological abuse via verbal acts are harassment, calling them rudely, using harsh words or other kinds of acts that can leave emotional impact on the elderly. Psychological abuse which is not in verbal form includes obstruction of the elderly's freedom to socialize and isolation from family or friends. Normally they are not allowed to communicate with the surrounding communities. Another form of abuse is sexual abuse where it involves abusive acts such as intimidation, coercion or inability of a person to give consent to a sexual act. Financial abuse or material exploitation on elderly happens when there is an improper or illegal exploitation or use of money, funds or other resources belonging to the elderly. Neglect involves failure of a caregiver to provide the basic needs of the elderly person. This situation can also occur where the caregiver leaves the elderly alone at home and neglects her in terms of self-care, health or hygiene. Abandonment happens when the frail elderly has been left alone or deserted by family members. Another type of abuse is self-neglect. Self-neglect refers to the act of neglect by an elderly against his own-self. This situation occurs when an elderly person neglects his own condition by not taking care of himself, hygiene, or refuses to take medication as prescribed by a doctor or refuses to take a proper food.
Elder Abuse in Malaysia
Elder abuse is a global issue. Most countries with large populations of elderly are experiencing this problem. The incidence of abuse has been detected as early as 1975 (Krug et al., 2002) yet in Malaysia, the issue is still considered as a new. Even so, it has been recognized as a social problem (Mohd Anshari, 2007) and a crime in society (Mohd Yusoff, 2010) . Despite the increasing number of studies carried out on the issue of elder abuse, the writings are still limited in Malaysia. Apart from the lack of research and writing, the issue is not much discussed openly by social activists and local academics. Hence, not much information is made known to the public relating to the issue. In Malaysia, study on abuse of the elderly is still considered to be in its early stage. Most cases of abuse are not fully disclosed due to several factors such as constraints in getting real data, the difficulty of identifying cases of abuse and also the refusal of the elderly to reveal their cases. Elder abuse incidence is less exposed in the mainstream media in Malaysia (Mohd Yusoff, 2009 ). Thus, the extent of the problem of abuse against the elderly in the country cannot be evidently identified. Malaysia is expected to face the problems of elderly abuse in a near future when it becomes an ageing country. Therefore, Malaysia should learn from the experiences of other countries in dealing with the increasing population of the elderly.
Remedies for the Victims under Islamic Family Law (Federal Territories) Act 1984
Discussion on remedies or rights of victims of domestic violence is oftenly founded on the Domestic Violence Act 1994 (DVA 1994) . No doubt, victims of domestic violence such as spouse, children, the elderly or anyone in their family members can apply to court to seek protection from being further abused by other family members. The court may grant an order of protection, either temporarily or permanently to the victim of violence. Additionally DVA 1994 also provides for the rights of the victim to claim compensation from the abuser. DVA 1994 is the Act which is applicable to both Muslim and non-Muslim citizens.
As for Muslims, besides DVA 1994, any victim of domestic violence may also apply to the Syariah Court under Islamic Family Law. This is because, domestic violence is considered as family matters, thus, for Muslim, the Syariah court has jurisdiction to hear cases pertaining to family conflicts. The DVA 1994 provides remedies to the victims by stipulating the rights to apply for protection for shelters as well as compensation for accruing damages consequence to the violence within the family. In contrast, the Muslim can apply for orders in relation to marriage provided under Islamic Family Law in every state in Malaysia. The discussion in relation to this issue will highlight the rights of the elderly to make a claim under the Islamic Family Law (Federal Territories) Act 1984 (Act 303).
The Act 303 is an Act which entitles the elderly to claim for mal (other than criminal) cases. It specifically stipulates provisions concerning marriage, divorce, custody and other matters of Muslim family life. There are two statutory provisions in the Act 303 which are relevant to victims of domestic violence. Section 52(1) gives a right to the wife to apply for dissolution of her marriage or also known as fasakh due to certain reasons caused by her husband. Section 60 gives rights to parents to claim maintenance from the children. It should be noted that these provisions are very general and do not specifically mention the rights of the elderly. However, the provisions also apply to cases of elderly women who become victims of abuse by her husband or a claim by elderly parents who become victims of physical abuse and neglect of maintenance by their children. Below are the rights provided by Act 303 to any victims of domestic violence particularly in the case of cruelty or physical abuse and neglect of maintenance.
1. Right to Apply for Dissolution of Marriage (Fasakh) due to Neglect or Cruelty by Husband Section 52(1) (h) outlines some circumstances where a wife is allowed to apply fasakh in cases of abuse by her husband. According to this section, a wife can apply to the Syariah Court to dissolve her marriage or to apply fasakh if her husband habitually assaults her or makes her life miserable by acts of cruelty; or associates himself with immoral women or lives out vile behaviour according to Islamic Law ; or forces the wife to live in an immoral life; or disposes the wife's property or prevents her from using her rights in law over the property; or obstructs her in the observance of obligations or duties or practice of the religion ; or if he has more than one wife, he does not treat her equally in accordance with the requirements of Islamic Law. This section does not specifically outline the rights of the elderly but it is understood that any women regardless of age may invoke the provisions if they are experiencing any of the above conditions. The conditions set out in the provisions can be regarded as abusive towards the physical or emotions or psychology of the wife if committed by a husband.
There are several cases in which the court allowed the application for a wife to dissolve the marriage based on the provisions in section 52(1) of the Act. Though the cases initiated by the wife at the Syariah Court under such provisions do not include those who are elderly, this right is granted to all spouses regardless of age. In the case of Hairun binti Mohd Sharif vs. Omar bin Mohd Noor [2004] CLJ (Sya) 75, the appellant in this case applied for dissolution of marriage by way of fasakh under section 52 (1) of the Family Law of the Islamic State Selangor 1984 on the ground that the respondent (her husband) had abused and beat her. The medical report submitted supports the appellant's claim, in which it proved that the blows by the respondent had caused wounds and bruises on the appellant's body. The judge acknowledged that abuses committed by the respondent was a form of persecution under the Islamic law, but was of the view that there was no sufficient evidence to suggest that the responded had constantly hurt the appellant as required under section 52(1) (h) Enactment. Therefore the appellant's application for fasakh was dismissed by the court. The appellant appealed against this decision. In allowing the appeal, the court held that the injuries suffered by the appellant and the physical blows by the respondent are a vicious blows that should not be done by a husband on his wife. It is obvious that such blows sufficiently proved the persecution on the appellant according to Islamic law. Meanwhile, in the case Rosliah bint Abu Kassim vs. Abdul Rahman bin Ibrahim [2004] CLJ (Sya 270, the wife applied for dissolution of marriage due to ongoing conflicts. The issue to be decided by the court was whether the situation described as continuous dispute fall within the meaning of suffering, which entitled the wife to seek the dissolution of marriage. The appellant claimed that the respondent (her husband) was irresponsible, had beaten her and threatened to kill her. Evidence was submitted to show that the marriage of the appellant and the respondent was always in a state of tension, where they often involved in disputes and quarrels. The judge in this case has allowed an appeal by the wife and decided:
Marriage is built on the virtuous ground and not on persecution. Even divorce is not encouraged in Islam; no one should be forced to suffer in a marriage that one does not like. In other word, if a marriage has failed and if its aims are not achievable, what more if it causes harm, hardships, suffering, quarrels and fights , then to separate in kindness is better as a solution.
Through the provision of section 52(1)(h)(iv), right to apply fasakh is also available for the wife if the husband had committed financial exploitation against her. A wife is allowed to apply for dissolution of marriage if her husband disposes her property or prevents her from using her legal rights over her property. In the case Ruhaida Che binti Othman vs Nora'zam bin Noordin [2012] 1 CLJ (Sya) 262, the plaintiff (wife) applied for fasakh on the ground that her husband had disposed her property. In other words her husband had committed abuse or financial exploitation on his wife. During crossexamination, the defendant admitted that he had pawned a necklace belonging to the plaintiff twice. The necklace was bought by the plaintiff herself at a price of RM3,000. During the second time he pawned it, the defendant did not redeem it. The court allowed the petition for dissolution of marriage by the plaintiff and held that subsection 49(1) of the Administrative Law of Islam (Terengganu) Act 1985 provides for the grounds that allows for court order to dissolve a marriage. Based on the facts of this case and the provisions of Islamic Law, adopted by the plaintiff, the reason for this application was within the list in the subsection.
Right to Apply for Dissolution of Marriage (Fasakh) due to Neglect of Maintenance by Husband
A wife is entitled to receive maintenance from her husband. Maintenance of a spouse is obligatory on every husband. Maintenance refers to the basic need of a person such as food, accommodation and clothing. Failure on the part of the husband to give maintenance, his wife is entitled to apply for dissolution of marriage. Section 52(1)(b) provides that a wife has the right to apply to the court to dissolve the marriage if her husband has neglected or failed to provide her maintenance for a period of three months. Subsection (d) of the same provision stipulates the right of the wife to apply for fasakh if the husband does not fulfill the conjugal obligation of marriage without reasonable cause for a period of one year. The court in the case Ayu Indira Seak Pei Tang vs. Abdullah Mohd Rosli bin Sahid [2006] 1 CLJ (Sya) 298 had allowed the dissolution of marriage on the failure of the husband to provide maintenance for three years.
Rights to Claim Maintenance by Parents against Children
If the liability to provide maintenance for the spouse is on the husband, Islam requires that children with sufficient financial ability to maintain their parents who are not able to earn their own living. Among the maintenance required on the parents are shelter, clothing, food and health. In al-Quran 65:7, Allah says:
Lodge them during the prescribed period in the houses wherein you dwell, according to the best of your means; and harass them not that you may create hardships for them. And if they be with child, spend on them until they are delivered of their burden. And if they give suck to the child for you, give them their recompense, and consult with one another in kindness; but if you meet with difficulty from each other, then another woman shall suckle the child for him (the father).
If all the conditions set forth in Islam are met, it becomes the responsibility of the children to provide maintenance for their parents. Failure to fulfill such obligation will give rights to the parents to apply to court for maintenance. This right is given based on the provisions of section 60 of Act 303 which empowers the court to order in favor of one's maintenance. Section 60 states:
The Court may order any person liable thereto according to Hukum Syara', to pay maintenance to another person where he is incapacitated, wholly or partially, from earning a livelihood by reason of mental or physical injury or ill-health and the Court is satisfied that having regard to the means of the first-mentioned person it is reasonable so to order.
As far as the maintenance claim by elderly parents is concerned, in the case of Kassim bin Othman & Fatimah binti Salleh vs Raja Suzana binti Raja Kasim & Zul Azli bin Hashim [2010] 3 LNS 8, the plaintiffs claimed maintenance from his son and the daughter in law pursuant to the provisions of section 61 of the Islamic Family Law (Negeri Sembilan) Enactment 2003. Plaintiffs in this case had pleaded inter alia that the defendants are to feed them during their lifetime, are allowed to stay at home that they claimed for their whole lives , are allowed to move freely and reasonably and perform their activities in the house and the surrounding area as well as the right to be visited by other children . In allowing the plaintiffs' claims, the court has given a judgment among others that the two defendants should maintain both the plaintiffs (both parents and parents-in-law) during their lifetime. Plaintiffs were also allowed to stay in their homes with rent paid by the defendants and allowed to move reasonably and freely. Earlier in the case of Khalil bin Ahmad v Kamal bin Khalil [2004] CLJ (Sya) 451, the plaintiff, an elderly father has applied to the court for the right to maintenance which had been neglected by his son since the past ten years. The plaintiff had sought payment of RM500 per month, arrears of maintenance of RM36,000 for a the neglected period of ten years and claimed RM2,000 for settlement of medical debt of the defendant's stepmother who was critically ill. In allowing part of the plaintiff's claim, the court ruled that provision on money for life expenditure for parents is obligatory on the children subject to conditions, including (i) that the child has spare in terms of food, clothing and his own families and dependents; and (ii) the parents do not have wealth. Taking into consideration the facts and circumstances as well as the defendant's ability and income, the court decided that the defendant should pay a sum of RM2,000 for medical debt and pay the balance of RM200 every month to the plaintiff (father) as maintenance.
The above two cases portray that the court will allow the claim for maintenance by parents, especially those who are not able to earn their own living. Under such circumstances, the children will be made accountable to provide maintenance to both of their parents.
Conclusion
Based on the above discussion, it can be said that the elderly who are Muslims and suffer from physical abuse, financial abuse or neglect of maintenance have the right to make an application to Syariah Court to seek remedies for the abuse he suffered. For victims of abuse, in addition to the rights provided under the civil law, they are also entitled to make an application for any remedies under the governing family laws of their respective states. The law gives rights to the victims of domestic abuse to seek remedies of fasakh or dissolution of marriage (in the case of a husband and wife) and to seek an order for maintenance in the case of parents.
